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Asylum seekers should not be penalised for arriving in a country without authorisation 14 Everyone is entitled to enjoy the highest attainable standard of mental and physical health 15 Everyone has the right to have their family protected from arbitrary or unlawful interference 16 Australia is yet to report to any United Nations committee on the extent to which the OSB approach implemented in September 2013 meets its human rights obligations. However, many elements of OSB pre-existed the policy, and the Human Rights Committee and other UN committees have found some of these pre-existing elements to engage human rights obligations including in the following areas:
Arbitrary detention of asylum seekers 17 Poor conditions in Australian detention centres 18 Poor treatment of child asylum seekers 19 Dis-respect for the principle of non-refoulement 20 This paper examineseach of the three key elements of OSB noted above with a view to identifying whether the policy improves or worsens Australia's compliance with its human rights obligations to asylum seekers who arrive by boat. This will be done by identifying actual and potential inconsistencies between the implementation of the policy and Australia's obligations. 13 ICCPR art 2(1) and art 26; CRC art 2; International Covenant on Economic, Social and Cultural Rights, 993 UNTS 3 (entered force 16 Dec 1966) (ICESCR) art 2(2). 14 Refugee Convention art 31. 15 ICESCR art 12. 16 ICCPR art 17 and art 23; CRC art 8(1). 17 
II. Turning Asylum Seeker Boats Back to Source and Transit Countries

A The Policy Approach
This element of OSB involves stopping the entry of detected Suspected Illegal Entry Vessels (SIEVs) into Australian territoryvia interception and transfer of passengers to an external location. 21 The Minister recently reported 'in the first eight months of 2014, just one people smuggling venture made it to Australia'.
22
Information is scarce on the number of boats being turned around. Although, it is known that 157 asylum seekers spent most of July 2014 on a Customs boat as the Australian Government unsuccessfully sought ways to send them back to India. The group were taken to Nauru where they remain in detention.
23
In October 2014 the High Court began hearing a case brought by one of those asylum seekers (CPCF) to decide the validity of using the Maritime Powers Act to detain the asylum seekers at sea. The decision may affect the way the Government either intercepts asylum seekers at sea, or the way it holds them and where it takes them.
24
Perhaps pre-empting the possibility of a negative finding, a Billintroduced to parliament in September 2014 contains amendments to the Maritime Powers Act to 'provide additional clarity and consistency in the powers to detain and move vessels and persons'. 25 The High Court decision and/or the final passage of the Bill may influence the current policy of turning the boats around and result inan alternate approach. The policy of turning asylum seeker boats back undermines the fundamental human right enshrined in the Universal Declaration on Human Rights to seek and enjoy in other countries asylum from persecution.
26
This policy may also be inconsistent with international obligations in relation to non-refoulement 27 and arbitrary detention 28 .
Australia has broad non-refoulement obligations under the ICCPR, CRC and CAT to ensure protection from removal to a country where people face a real risk of significant harm. These are known as 'complementary protection' obligations. Australia also has non-refoulement obligations under the Refugee Convention 29 which prohibits expelling refugees to territories where their lives or freedom would be threatened on the basis of their race, religion, nationality, membership of a particular social group or political opinion.
30
This policy raises doubts about ensuring protection for asylum seekers who are turned around, from ending up in a country where they face a real risk of significant harm and/or threats to their freedom. It also raises doubts about ensuring protection from arbitrary detention at sea. A lack of available information on boat interceptions makes it difficult to determine further.
In his recent opening statement the new United Nations Commissioner for Human Rights commented:
Australia's policy of off-shore processing for asylum seekers arriving by sea, and its interception and turning back of vessels, is leading to a chain of human rights violations, including arbitrary detention and possible torture following return to home countries. It could also lead to the resettlement of migrants in countries that are not adequately equipped. These results of turning back the boats back and offshore processing are examined further below.
III. Offshore Processing and Resettlement
A The Policy
This element of Operation Sovereign Borders (OSB) involves establishing 'genuine and rigorous' third country offshore processing on Nauru and Manus Island (PNG) for all asylum seekers who arrive(d) by boat after 19 July 2013, and resettlement to a third country.
32
Part of the justification for this approach is:
If (refugee resettlement) remains simply the responsibility of first world nations then not only will the number of places remain limited but the programme itself will become a pull factor for people smuggling.
33
Offshore processing was re-introduced in 2012 for asylum seekers who arrive in Australia by boat at an 'excised offshore place' 34 and extended in May 2013 to apply to asylum seekers who arrive by boat anywhere in Australia.
35 Also in 2013, Nauru and Papua New Guinea (PNG) were designated as 'regional processing countries', and later a Regional Resettlement Arrangement (RRA) with the Government of PNGand a new MOU with Nauru were signed. 36 In September 2014, the Government signed a voluntary resettlement agreement with Cambodia. 37 The Minister for Immigration and Border Protection (the Minister) reported in September 2014 that 'more than 1000 people transferred to Nauru have commenced their claims assessment and 206 people found to be refugees have been resettled on Nauru'.
There are also more than 1000 people who have been transferred to Manus Island for assessment.
Very few if any assessments of their refugee status have been completed 38 and the Minister recently reported the PNG resettlement programme has now been before the PNG Cabinet for several months.
B Australia's international human rights obligations
International law does not prohibit offshore processing and once transferred to offshore processing destinations, asylum seekers' claims for protection are processed under the laws of that country. However, Australia may remain liable for the international human rights consequences of its action of transferring them, so is responsible to ensure that adequate human rights safeguards are in place in those countries. 40 There are serious human rights concerns in relation to the processing regimes on both Manus Island and Nauru, suggesting inadequate human rights safeguards have been put in place by Australia. This is hardly surprising given Australia's own poor human rights record on the processing of asylum seekers. These same and other concerns are reflected when the processing of asylum seeker claims in both Nauru and Manus Island are examined against Australia's human rights obligations below. The Refugee Convention prohibits penalising asylum seekers for unauthorized arrival in a country. The policy of 'regional processing' for asylum seekers who arrive by boat may be construed as penalizing those against other arrivals, on the basis of the worse conditions in Regional Processing Centres (RPCs) and resettlement outcomes generally (discussed below). 
To discharge its obligation to respect people's human rights without discrimination under the ICCPR, 44 Australia needs to establish a 'reasonable' basis for subjecting only asylum seekers who arrive by boat to the 'regional processing' regime. 45 Australia's rationale for the differential treatment of boat arrivals is 'to combat people smuggling and to protect our borders'. 46 It is doubtful this is a 'reasonable basis'.
Australia's Non-Refoulement Obligations 47
To meet both its complementary protection obligations and its nonrefoulement obligations under the Refugees Convention, 48 Australia would need safeguards in place to ensure transferred asylum seekers will not be at risk of serious harm upon resettlement in a third country and their freedom will not be at risk.
49
Australia's current method of safe guarding its compliance with its complementary protection obligations in relation to its offshore processing is via noncompellable Ministerial discretion to exempt offshore transfers, including where 'issues arise in relation to obligations under CAT or ICCPR'. 50 It is unlikely such discretionary powers provide adequate human rights safeguards to prevent removal to a country where people face significant harm.
Available evidence from the RPCs suggests people do indeed face significant harm. This includes humiliating treatment, lack of humane detention conditions, profound uncertainty about timing for processing of claims and pressure to return home. 51 Perhaps because of this, the Human Rights Committee has asked Australia:
Please (also) explain how the transferring of asylum seekers to third countries for the processing of their claims is consistent with the State party's obligations under the (ICCPR), most significantly non-refoulement obligations. Available evidence suggesting that detention at the RPCs is arbitrary includes that:
1. both the Nauru and Manus Island processing centres are closed detention centres; 54 and 2. there is profound uncertainty about timing for processing of claims at the RPCs. In PNG not a single refugee assessment was made in the first 18 months since the centre opened. 55 The lack of safeguards to prevent against this arbitrary detention is of little surprise given a large number of UN bodies have recommended Australia abolish its own onshore arbitrary detention regime, 56 and that Australia has repeatedly defended its position in its domestic courts and to the UN.
57
In October 2013 the UNHCR observed that the RPCs at both Manus Island and Naru constituted arbitrary and mandatory detention under international law. and not subjected to cruel, inhuman or degrading treatment 60 The AHRC is concerned that asylum seekers transferred to RPCs are being exposed to conditions which might breach these obligations. 61 There is significant evidence of the poor conditions at both RPCs. For example, the following has been observed at Manus Island: …overcrowding …. delivered meals in take-away packs for self-distribution and …sole responsibility for cleaning the ablution blocks. …. a security guard is responsible for supervising vulnerable individuals with serious mental health needs… many lack shoes and/or only have one shirt… 62 There is also evidence of risks to mental (and physical) health posed by the long-term detention at the RPCs. 63 In October 2013 the UNHCR observed that the Regional Processing Centres (RPCs) at both Manus Island and Nauru do not provide safe and humane conditions of treatment in detention. UNHCR was also very concerned about the physical and mental health of the asylum seekers at both RPCs. 64 5. Obligations to children in detention. 65 Hundreds of children asylum seekers who arrive(d) by boat are being transferred to RPCs with their families. Unaccompanied minors have also been transferred due to unsatisfactory age determination processes on Christmas Island. 66 In October 2013 the UNHCR observed the presence of at least two unaccompanied children at the Manus Island RPC and had received reports of others. 67 A National AHRC Inquiry into Children in Immigration Detention is currently underway. It is expected this will provide much needed further information on the extent and experience of children in detention in Australia's RPCs.
Australia has a number of human rights obligations to protect children affected by the regional processing arrangements. Australia's compliance is particularly questionable in the following three areas.
i Obligation to detain children only as a measure of last resort, and for the shortest appropriate period of time. 69 The mandatory and extended detention of all asylum seekers transferred to Nauru and Manus Island, including children, suggests this obligation has been engaged.
ii Obligation to treat the best interests of the child as a primary consideration in all decision-making concerning children 70 In October 2013 the UNHCR observed that the harsh environment at the RPC in Nauru is particularly inappropriate for the care of child asylum-seekers and was of the view that no child should be transferred from Australia to Nauru, 71 suggesting this obligation has been engaged.
iii Obligation to provide unaccompanied minors with special protection and assistance 72 Under Australian legislation the Minister ceases to be the guardian of unaccompanied minors who are transferred to a 'regional processing country'. 73 On Manus Island it is not clear who is the lawful guardian of unaccompanied children. 74 In Nauru, the Minister for Justice is the guardian for unaccompanied minors. 75 6. Obligation to protect families from arbitrary or unlawful interference 76 If asylum seekers who are transferred to a 'regional processing country' already have family members in Australia, they face indefinite separation from those family members, suggesting this obligation may be engaged. 
Offshore processing can be seen to engage or potentially engage a range of human rights obligations. Offshore resettlement also risks engaging Australia's obligations particularly its non-refoulement obligations in cases where there are significant risks to safety.
To date, offshore resettlement countries for all asylum seekers who arrive by boat include Nauru, Manus Island and Cambodia though resettlement has only really begun at Nauru. Resettlement in third countries is not prohibited at international law. However, Australia's policy of forced resettlement of people seeking asylum (by boat) has attracted the concern of the UNHCR because of the extent to which it departs from international norms; increases the burden on developing countries to host refugees; 78 and raises formidable challenges and protection concerns for the resettlement process. iAsylum seeker responsibility to present their claims
The Bill specifies the Minister has no obligation to assist in the specification or establishment of a claim. UNHCR's Handbook 95 states that 'while the burden of proof in principle rests on the applicant, the duty to ascertain and evaluate all the relevant facts is shared between the applicant and the examiner'. 96 The Bill does not comply with this guideline.
iiRefusal on grounds of failure to establish identity
The Refugee Convention 97 acknowledges that persons may be forced to enter and stay in a territory without the requisite authorization including with fraudulent documents.
98 Lack of such acknowledgement in the assessment process could put Australia at risk of engaging its non-refoulement obligations.
iiiImmigration Assessment Authority (IAA)
The restrictive processes to be employed by the proposed IAA (to replace the RRT) are likely to result in fewer successful reviews. In 2011-12 the RRT overturned 82.4 per cent of primary decisions to refuse protection visas for asylum seekers who arrived by boat. 99 A poorer result would risk engaging Australia's non-refoulement obligations.
ivCap on protection visas
This creates real risks of arbitrary and prolonged detention, as those whose applications are 'suspended' are liable to detention until the 'cap' is lifted. 
V. Conclusion
If the OSB policies examined in this paper are implemented the overall effect would be that: a) Asylum seekers who attempt to arrive in Australia by boat will not make it to Australia, and some will be sent to RPCs. Those assessed as refugees will not be resettled in Australia. b) Asylum seekers already transferred to RPCs and those who will be sent will be detained for long periods in very poor conditions awaiting assessment of their claims. They are unlikely to have any certainty about how, when and/or if their claims will be assessed. They are at risk of being offered resettlement options which seriously risk their safety. c) Asylum seekers already arrived in Australia by boat prior to 19 July 2013 will be assessed more rapidly and with fewer procedural protections, and will be offered only temporary protection if granted refugee status. Fewer of these people will be assessed as refugees than would have been previously. The number of people in Australian detention centres will continue to diminish and the detention centres will continue to close.
With this shift in outcomes for people seeking asylum in Australia under OSB, human rights concerns shift from Australia's own asylum seeker assessment and resettlement processes towards the lack of human rights safeguards Australia has put in place under its offshore regime. In addition, new human rights concerns arise in relation to Australia's current attempt to deal with the remnant population of asylum seekers who arrived by boat before 19 July 2013 and are still detained in Australia.
While broad parameters of the OSB are not unlawful at international law (offshore processing, temporary protection, third country resettlement), both the way OSB is being implemented and its results engage a range of human rights obligations and indicate a general deterioration in Australia's commitment to meeting its human rights obligations to asylum seekers who arrive by boat. Further, the overall effect of OSB is that Australia shifts it commitments to asylum seekers, with the associated burdens, to developing countries.
